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STATEMENT OF FACTS.

This is an action to recover damages caused, so

plaintiff alleges, by fraud practiced by defendant in

selling a piece of real property to plaintiff known as

lots 95 and 96 of Rio Linda Subdivision No. 6, located

in Sacramento County, California. According to the

allegations of the complaint the plaintiff prior to the

month of August, 1923, was residing in Polk County,

Wisconsin, and was wholly unfamiliar with qualities,

characteristics and values of California lands and

particularly fruit lands; that on and prior to the

month of August, 1923, defendant with intent to cheat

the plaintiff by inducing him to enter into a contract,

represented to plaintiff that said parcel of land known

as lots 95 and 96 of Rio Linda Subdivision No. 6 was



of 'the fair and reasonable market value of $7000.00

and upwards and was rich and fertile and capable of

producing all sorts of farm crops and products; that

said land was free from all things injurious and was

adapted to the raising of fruits of all kinds and of

the finest quality.

The complaint also alleges that about August, 1923,

plaintiff visited California and spent a few days in

the vicinity of said lands and made a castial inspec-

tion of the land in question under the guidance of

defendant; that defendant thereupon showed plaintiff

fruit lands in the neghboi*hood and Fair Oaks and

represented to plaintiff that said lots 95 and 96 were

similar in quality and productivity; that plaintiff re-

lied upon the representations so made and later en-

tered into a contract to purchase from defendant said

lots 95 and 96 for the sum of seven thousand

($7000.00) dollars; that plaintiff performed his part

of the contract and on or about May 2nd, 1924, said

property was conveyed to plaintiff; that said repre-

sentations were false and untrue and said land did not

exceed in value the sum of three hundred ($300.00)

dollars and was poor and unfertile and w^as underlaid

with hard-pan and not adajjted to the raising of fruit

trees or any farm prodticts.

Also, according to the allegations of the complaint

plaintiff' did not discover the falsity of the represen-

tations until about the month of April, 1927; also

prior to said time plaintiff' expended considerable

sums of money in erecting improvements on said prop-

erty, naming the amounts expended and the improve-

ments erected and also at considerable expense planted



trees and grape vines on the land; that had said real

property been as represented said property together

with the improvements thereon would have been worth

in excess of eighteen thousand ($18,000.00) dollars

but that as a result of the falsity of said representa-

tions said improvements did not increase the value of

said property in proportion to the amount of money

and labor expended and said property and improve-

ments was onlv worth the sum of seventeen thousand
ft'

($17,000.00) dollars. The prayer asks for damages

in the sum of seventeen thousand ($17,000.00) dollars.

The answer of defendant admits that plaintiff prior

to August, 1923, lived in Polk County, Wisconsin;

denies upon information and belief that plaintiff was

unfamiliar with the qualities, characteristics and values

of Calfornia lands, particularly fruit lands; admits

that in August, 1923, plaintiff visited the lands de-

scribed in paragraph III of plaintiff's complaint and

made an inspection thereof under the g*uidance of de-

fendant; admits that defendant showed plaintiff over

a number of productive faiTns and other lands.

The answer also admits that plaintiff contracted to

purchase said lots 95 and 96 and that he paid for

them and received a conveyance of same; that the

purchase price of seven thousand ($7000.00) dollars

was paid by the conveyance to defendant of certain

property in Wisconsin, describing the property; that

said property was conveyed subject to a mortgage of

two thousand ($2000.00) dollars and did not exceed

in value the sum of four thousand ($4000.00) dollars

over and above the mortgage of two thousand

($2000.00) dollars; admits that the land was under-



laid with hard-pan; admits that certain improve-

ments, naming them, were put on the property by
plaintiff; denies upon information and belief the ex-

penditures of certain sums for certain improvements,

naming them ; alleges that the cause of action is barred

by the statute of limitations.

According to the evidence it appears tliat the Rio

Linda district consisted of a 12,000 acre tract which

originally had been j^urchased and put on the market

by defendant. The subdivision and sale first began

in 1912.

Phiintiff based his grievances on two mahi grounds:

First, that the hind had been represented as rich,

fei'tile, fruit raising land which was untnie; Second,

that the Land had been misrepresented as to value.

The juiy found a verdict in favor of plaintiff and

against defendant for the sum of two thousand

($2000.00) dollars and from a judgment entered there-

on this appeal is taken.

The appellee testified: ^*I don't believe he said

anything about the depth of the soil." Also, that his

first interview with the representative of the appellant

was in 1922. Xo deal was made at that time. About

a year later, as he expresses it: ^^We got a little

more anxious to get to California, and wrote to them

again, and then in a day or so Mr. Fotheringham came

out to see us. He said about the same things as Mr.

Wliitcomb. We talked over the poultry proposition

and fruit. A few days later he wrote a letter to tell

me exactly what they would do." This letter is ap-

pellant's Exhibit No. 1, and very clearly outlines the



situation and could not in any way have misled or

deceived the appellee.

It is very evident that the appellee did not rely

upon any representations, oral or written, because he

was unwilling to and did not purchase until after

making an inspection of the land. The complaint

alleges that he made a ^^ casual inspection," but this

allegation is conclusively disproved by his evidence.

On the first day he visited the townsite of Eio Linda

and went through several places until noon. In the

afternoon he visited the Carmichael and Fair Oaks

District and vicinity. Some of the trees were large

and some were small. Mr. Braughlar called his at-

tention to the harvesting of Tuscan peaches and

stated: ''Now you see what Rio Linda will be in the

next five or ten years", that the soil was the same and

had the advantage that it was easier to water because

it was more level; that the land they were selling was

worth three hundred fifty ($350.00) dollars an acre."

On the third day Mr. Braughlar again took him

over the colony. ''We spent three days aside from

Sunday looking the place over." (Transcrij^t, page

30.) On cross-examination he elaborated upon these

statements and it appears that on the first day they

visited different people in Rio Linda, w^alked through

their orchards, and in some instances he found trees

of different sizes with new ones being occasionally

planted. On the second day Mr. Braughler showed

him different tracts of vacant land finally pointed out

one that was afterwards sold to Mr. Harris. Appellee

examined this tract. Afterwards they drove through



the' colony and selected the place purchased by ap-

pellee. On the following Saturday the appellee ex-

amnied several other places. On Saturday, Sunday

and Sunday night imaccompanied by any of the rep-

resentatives of the appellant, he was the guest of Mr.

Fredericks in the colony. On Sunday he and Mr.

Fredericks went over and made borings on the prop-

erty appellee finally selected. He was there two hours

and said that he could only remember making one

boring. He discussed the property with Mr. Freder-

icks and when asked if he discussed the commercial

value of fruit with Mr. Fredericks answered: ^'I don't

remember whether I did or not."

Is it not singular that the appellee could distinctly

remember all of the conversation with the agents and

representatives of appellant, but at the same time

shielded himself as to his discussions wnth Mr. Fred-

ericks relative to the commercial production of fruit

by saying that he did not remember? (Page 37 Tran-

script.) He admits that he discussed the question of

commercial production with Mr. Arthur Pierce who

had an orchard three years old. On Monday in com-

pany with his host Mr. Fredericks he came to Sacra-

mento, visited a cannery and that day entered into an

agreement for the purchase of the property.

There is a total absence of any high pressure

methods on the part of the appellant. Even after his

first interview in 1922 the appellant did not again

solicit him to purchase the property. A year later

he approached the appellant. AVhen he arrived in

Sacramento he was given full and complete oppor-

tunity to and did make a personal investigation and



inspection of the colony. Nothing was done on the

part of the appellant to prevent the fullest inquiry

on his part. That he did not rely upon the statements

of the appellant or the contents of the pamphlet is

conclusively shown by the fact that he did not make

a selection mitil he made an independent investigation

unaccompanied by any representative of the appellant.

Tie ]nade the selection after he and Mr. Fredericks

had personally inspected the property and made

borings thereon. He then went to the office unsolicited

by th^ appellant and closed the transaction. For this

reason we submit that there was no evidence justifying

the verdict of the jury because appellee did not rely

upon the alleged misrepresentations, but bought after

personal inspection, examination and information

derived from third parties.

He tells at page 38 of the Transcript that Mr.

"Whitcomb told him that he would find in the Rio

Linda Colony 70,000 fruit-trees and vines devoted to

the commercial production of fruit; that when he came

to California he found several commercial orchards

on the creek bottoms on what they call the island.

That he assumed at that time that those lands belonged

to the appellant.

However, he admits on page 39 of the Transcript

that '^I was not shown any orchards on the -uplands,

or on the class of land I was purchasing.'' Now this

must be constantly borne in mind in consideration of

the points presented on this appeal. The theory of

the appellee as well as the Court in its instructions

was that the appellee was told that all of the lands of

the appellant would produce fruit of any kind, but
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not' withstanding tliis fact appellee admits that when

he arrived in California he did not see any orchard

on land of the class that he was purchasing.

SPECIFICATION OF ERRORS.

Appellant submits the following errors

:

I.

The Court erred overruling the demurrer to the

complaint. (Transcript page 19.)

11.

The Court erred in sustaining an objection to the

question propounded to witness Sehei and appearing

on page 19 of the Transcript.

III.

The Court erred in sustaining an objection to the

questions propounded to the witness M. A. Crinkley,

appearing on pages 20-21-22 of the Transcript.

IV.

The Court erred in instructing the jury on the

subject of inducement. (Transcript page 22.)

V.

The Court erred in instructing the jury on the

books and pamphlets. (Transcript page 23.)

VI.

The Court erred in instructing the jury on the

testimony of the witnesses Twining and Davis. (Tran-

script page 25.)



VII.

The Court erred in instructing the jury on the

evidence produced by defendant as to the commercial

fiiiit, appearing on page 25 of the Transcript.

VIII.

The Court erred in instructing the jury on the

subject of blasting. (Transcript page 25.)

IX.

The Court erred in instructing the jury on the

testimony of the witness Bush. (Transcript page 26.)

X.

The Court erred in instructing the jury on the

subject of limitations, and, in refusing to instruct the

jury on that subject as requested by defendant. (Page

27 of Transcript.)

XI.

The Court erred in instructing the jury on the

evidence of representations of value of the land al-

leged to have been made by defendant and in refusing

to instruct the jury on that subject as requested by

defendant. (Page 27 of Transcript.)

I.

THE COURT ERRED IN OVERRULING DEFENDANT'S
DEMURRER TO THE COMPLAINT FILED IN THE ABOVE-
ENTITLED CAUSE.

This action was filed August 16, 1927. The contract

was entered into August 11, 1923. The answer pleads
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that tile cause of action is barred by Subdivision IV
of Section 338 of the Code of Civil Procedure of the

State of California, providing that a cause of action for

fraud or mistake is not to be deemed to have accrued

until discovery, by the aggrieved party, of the facts

constituting the fraud or mistake. The only allegation

in the complaint tolling the statute of limitations is

the statement in paragraph VIII, page 5 of the Tran-

script: '^That plaintiff did not discover the falsity of

said representations until about the month of April,

1927.''

I^his same point is raised in the briefs on appeal in

Sacramento Sn'bnrban Fruit Lands Company, a cor-

poration, appellant, r. Walter A, Milan, No. 5671.

The complaints are identical. In our brief we have

reviewed and discussed all the authorities on the sub-

ject, citing the following cases:

Moon V. Boyd, 74 Cal. 171;

Hackleman v. Lyman, 50 Cal. App. 327;

Tniett V. Onderdonk, 120 Cal. 588;

Phelps V. Grady, 168 Cal. 79;

Lady Washington (\ Co. v. Wood, 113 Cal. 486;

Victor Oil Co. v. Drew, 184 Cal. 241;

Simpson v. Dalziel, 135 Cal. 103.

Without dissent the Supreme Court of the United

States as well as the Supreme Court of California has

followed the rule laid down in Wood v. Carpenter,

101 U. S. 140-143, that in this class of cases plaintiff

is held to stringent rules of pleading and evidence and

especially must there be distinct averments as to the

time when the fraud, mistake, concealment or misrep-

resentations was discovered, and what the discovery is
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so that the Court may clearly see, whether by ordinary

diligence the discovery might not have been made

earlier. A general allegation of ignorance at one time

and of knowledge at another is of no effect. The

authorities squarely hold that a complaint omitting

such allegations, does not state a cause of action. To

avoid an unnecessary burden upon the Court we will

not repeat the argument presented in the Walter A,

Milan case upon the same point, assuming that one

presentation of the authorities upon this subject is

sufficient. We repeat that the complaint only alleges

that the alleged falsity of the representations was dis-

covered in April, 1927. It is wholly silent as to how

appellee discovered or why he did not have the same

means of ascertaining the facts prior to that date.

II.

THE COURT ERRED IN SUSTAINING AN OBJECTION TO A
QUESTION PROPOUNDED TO THE WITNESS L. B. SCHEI.

L. B. Schei, the resident secretary of appellant was

called as a witness. He testified that he had a great

deal to do wdth the preparation of the pamphlet. That

he gathered material from the records of the people

on the lands and from the authorities in the different

lines that are discussed in the pamphlet. He referred

to the letter of the Horticultural Commissioner. On
redirect examination, Transcript page 102, the follow-

ing occurred:

'^Mr. Butler. Q. I want to ask you about
another certain endorsement in there from certain

business men. Will you find that place?
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Mr. Lewis. Objected to as not redirect.

Mr. BuTLEE. I will ask for the privilege of

opening vip the direct examination for the pur-
pose of going into that matter.

The Court. Proceed.
Mr. Butler. Q. Will von state wliether or

not the endorsement of that particular statement
there, was obtained by you, or were any of these

endorsements obtained by you?
Mr. McCuTCHEx. Objected to as inmiaterial,

irrelevant and incomjjetent.

The Court. What is the object of it?

Mr. Butler. To prove the authenticity of the

signature to this endorsement.
The Court. Objection sustained. It is wholly

immaterial whether they are authentic, or not.

Anything further? Call your next witness.

Mr. Huston. We note an exception."

The sustaining of the above objection was clearly

error. One of the questions involved in the instant

case was the alleged fraudulent misrej)resentation of

the value of the land. If the Court had permitted the

above question to be answered, the answer would have

shown the authenticity of the signatures on the en-

dorsement and would have a strong tendency to show

that the defendants were acting in good faith in their

representations. Good faith is one of the questions

involved in this action and any evidence having a

tendency to show it should have been allowed.

"It is well settled that if the evidence conduces
in any reasonable degree to establish the proba-
bility or improbability of the fact in controversy,
it should go to the jury. It would be a narrow
rule, and not conducive to the ends of justice, to

exclude it on the ground that it did not afford full

proof of the non-existence of the disputed fact."

Insurance Co. v. Weide, 78 U. S. (11 Wallace)

440.
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In connection with this testimony attention is di-

rected to the following quotations from the instruc-

tions of the Court on page 117 of the Transcript

:

"A representation in order to be actionable

must be known to the defendant to be false, or at

least that he does not know it to be true and
makes it positively as though he did know it of

his own knowledge; he must know it to be false

or he culpably negligent in not knowing the truth,

or he is not liable for a false representation."

In Meeker v. Cross, the District Court of Appeal

laid down the following rule (59 Cal. App. 512) :

"A defendant in an action of this character is

entitled to explain his reasons and motives in

making whatever statements or representations
he actually made/^

27 Corptis Juris, page 57

:

"A misrepresentation made through honest mis-
take and with a bona-fide belief of its truth is not
fraudulent. '

'

26 Corpus Juris 1125:

"Any testimony bearing upon the good faith of

the appellant in publishing and circulating the

pamphlet was competent. The rule of evidence

in cases of fraud is liberal."

It was error for the Court to deny the appellant the

right to prove the authenticity of the signatures to

this endorsement. The very refusal impressed the

jury with the idea that there might have been some

question as to the genuineness of the document.

Viewed in connection with the instruction of the Court

quoted, the testimony had a direct bearing upon the

proposition of whether the appellant knew that the
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statements were false or was ^'cndpahly negligent in

not knowing the truth.
>y

III.

THE COURT ERRED IN SUSTAINING AN OBJECTION TO A
QUESTION ASKED M. A. CRINKLEY, A WITNESS FOR
DEFENDANT, AS FOLLOWS:

"Mr. IIusTOX. Q. You are the secretary of
the defendant company, are you not, Mr.
Crinkley ?

A. Yes.

Q. How long have you been employed in that
capacity?

A. I joined the company in 1915 and was ap-
pointed secretary in 1916.

Q. Do you know when the company purchased
tliis property called the Rio Linda Colony?

A. Yes. "

Q. When?
A. 1911-12.

Q. When did the sales campaign commence?
A. In 1912.

Q. At that time, when the sales campaign was
first initiated, where were the lands offered for

sale—in California?
A. Principally.

Mr. Lewis. Just a moment. That is objected

to as not within the knowledge of the witness.

The CoiTRT. Objection sustained.

Mr. Huston. Exception.'^

As appears from the Transcript, counsel for plain-

tiff did not object to the above question on any other

ground than that it was not within the knowledge of

the witness. The competency, relevancy or materiality

of the question was not challenged. The witness testi-

fied at that time in 1912 that the lands were first
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offered for sale in California. If the witness did not

so know then counsel for plaintiff could have shown

this by examination and asked that the answer be

stricken out. This he did not do. It does not appear

that the witness could not answer the question of his

own knowledge.

It is a rule of universal application that the objec-

tion is deemed to be limited to the ground or grounds

specified and does not cover others not specified. In

other words, where specific grounds are stated the

implication is that there are no others, or if others

that they are waived.

This testimony was admissible for the reason stated

in connection with the ruling of the Court excluding

the certain testimony of the witness L. B. Schei.

IV.

THE COUET ERRED IN SUSTAINING AN OBJECTION TO A
QUESTION ASKED SAID M. A. CRINKLEY, AS FOLLOWS:

"Q. What improvements, if any, did the com-
pany put on this tract of land, what advantages
were added there?

A. We built all these roads and kept them up
for years before the county took them over. We
put in the culverts and the bridges. We ad-

vanced money for the establishment of the Rio
Linda Poultry Producers Association, and ul-

timately sold the place to the people out there;

we installed the machinery and sold it to them.

Thev have paid for it since. We have kept the

service department on our payroll, here, the fruit

adviser and the horticultural adviser, at a cost,

at a low estimate, of $100,000 for that service

department, to date. We advanced money to the
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Great Western Power Company, the sum of

$40,000.00 or $50,000

Mr. Lewis. Just a minute. We object to all

this as immaterial, irrelevant and incompetent.

The Court. Objection sustained.

Mr. HusTOX. Exception."

As hereinbefore stated one of the questions involved

in the instant case was the value of the land. Value

is necessarilv determined by showing improvements,

the service furnished to purchasers of the land,

whether or not it is connected with highways, etc., and

a refusal of the Court to permit counsel for defend-

ant to show these things was clearly error.

By this ruling the Court excluded the whole answer

because the objection was interposed ''to all this''.

This testimony was directly connected with and ex-

planatory of statements contained in the yjamphlet.

It cannot be doubted that it was admissible on the

issue of value.

V.

THii COURT ERRED IN SUSTAINING AN OBJECTION TO A
QUESTION ASKED M. A. CRINKLEY AS FOLLOWS:

'^Q. Up to August 23, the date of this trans-

action, how many families were located in your
colonv ?

A. ^ Between 200 and 300.

Q. Since that time has that number increased

or decreased?
Mr. McCuTCHEN. That is objected to as imma-

terial, irrelevant and incompetent.
The Court. What is the object of it?

Mr. HusTOX. To show the development and
the physical situation of the property out there,

as bearing on market value.
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The CoiTET. It is the value in 1923 that seems
to be material. Objection sustained.

Mr. Huston. Exception."

Refusal of the Court to permit the above question

to be answered prevented counsel for defendant from

showing- that the population in the district had in-

creased. If the population was increasing then the

juiy would have a right to take that fact into con-

sideration as showing an enhancement of the value of

the land as population in a very large measure deter-

mines land value and the fact that land had continu-

ously increased in value since the purchase would have

a legitimate bearing on the question of value at the

time of purchase. The Court seemed to be of the

opinion that the only thing to take into consideration

was the value as of 1923, but it must be remembered

that values in the neighborhood of that period not too

remote are competent as bearing on the value at the

time in question.

VI.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF INDUCEMENT AS FOLLOWS:

"Coming back to the principle in respect to the

law; a representation on w^hich a party relies in

entering into a bargain, this plaintiff, for in-

stance, need not be the sole inducement ; he might
be influenced by a great variety of things; he
might have been influenced by statements of the

glorious climate of this country; he might be in-

fluenced by the statement that poultry could have
been profitably raised on the land, and he might
be influenced by other statements of the advan-

tages of living in such a great state as California,
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appealing to a man living in a cold country in

winter time in Minnesota and Wisconsin, where
this plaintiff was encountered by the defendant
and the negotiations entered into. But no matter
how much he was influenced by those considera-

tions, if he was also told that the land was of the

value of $350 an acre, when it was not, if it was
not, and if he was also told that it was well

adapted to the commercial i-aising of fmit; and if

that is proved to be false, then if those contributed

to inrtuence him in anv manner, and if he con-

sidered that a material matter in his bargain, that

he was making with the company, that is sufficient

inducement, reliance and influence to make it

actional)le, if the case is othenvise proven as I
have denied it to you.''

The above instruction was clearly error. The ques-

tion is not whether plaintiff considered some represen-

tation a material matter in liii< bargain, Init whether a

reasonably prudent man would hav(' so considered it.

Svl.: '*In order for a false representation to

sustain an action for deceit, the fraud must be
material, and such that without it the transaction

would not have been made; it must have been a
statement of an alleged existing fact or facts; the

party to whom it is made must have relied on its

truth and have had the right, as one of ordinary
business prudence so to do; and there must be
some damage directly resulting from the fraud."

Baulden v, Stilwell, 60 Atl. 609.

"To be remediable, a representation must have
been of such a nature and made under such cir-

cumstances that the injured party had a right to

rely upon it.''

26 Corpus Juris, page 1141.

Moreover it must be remembered that while plain-

tiff may have considered some representation to be a
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material inducement to purchase the land nevertheless

he might have made the purchase regardless of said

inducement and it is an elementary principle of law

that the representation in order to base an action

upon it should have the inducement that caused the

aggrieved party to enter into the contract.

Syl. : "In order to recover for false representa-
tion, the representation need not be the sole cause
of the contract, but it must be of such a nature,
weight and force that the court can say without
it the contract would not have been made.''

Craig v. Shea, 45 App. 351.

See, also, •

26 Corpus Juris, page 1141.

By this instruction the jury was directed that it

could render a verdict in favor of the appellee if it

were proven that appellant had represented the land

as being well adapted to the commercial growth of

deciduous fniits. The instruction permitted the ap-

pellee to recover misrepresentations other than those

alleged in the complaint. In that pleading it is al-

leged as follows:

"That the land was of the fair and reasonable
market value of $7,000.00' and upwards; that all

of the land was rich and fertile and urns capable

of producing all sorts of farm crops and products

;

that said land was entirely free from all condi-

tions and things injurious or harmful to the

growth of fruit-trees and that all of said land
w^as perfectly adapted to the raising of fniit of

all kinds and was capable of producing large

quantities of fruit of the finest quality."

There is no allegation that the appellant made the

representations in the form stated in this instruction.
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The appellant testified that in the first conversation

Mr. Whitcomb said it was adapted to the raising of all

kinds of fruit commercially, and outlined a general

scheme of development.

Under this instruction the jury was told, that if the

representations contributed to influence him in any

manner, and if he, the appellee, considered that a

material matter in his bargain that he was making

w^ith the company, that is sufficient inducement, re-

liance and influence to make it actionable. This is not

a correct statement of the rule. The representations

may have been material and may have influenced him,

but under the rule announced in the above case, that

while the misrepresentations in order to be the sole

cause of the contract it nmst be of such nature, weight

and force that the Court can say: "Without it the

contract would have not been made."

The instruction excluding the application of this

rule specifically directed the jury that it made no

difference how many other matters may have induced

him to make the trade, yet if the misrepresentations

relied upon '^contributed to i^ifluence him in any man-

ner and if he considered that a material matter in his

hargain^' it was sufficient inducement w^ithin the mean-

ing of the law.

The instruction is erroneous in the further respect

that the materiality of it was left to the determination

of the appellee.
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VII.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF THE INTERPRETATION OF THE BOOKS AND
PAMPHLETS IN EVIDENCE.

"Now coming to the representations first as to
the fact that the land was well adapted or w^as

adapted to the raising of fruit commercially; if

you take this book,—and anyone w^ho takes this

book—and the defendant speaks by that book,
that is the defendant's book, those are its rep-
resentations—anyone taking that book would in-

fer, would come to no reasonable conclusion other
than that it does make that representation, name-
ly that the land was well adapted to raising the
deciduous fruits commercially. In fact they as-

sumed to put out a letter by the state horticul-

turist wherein he says that it is proven to be
specially adapted for the raising of fruit com-
mercially. The defendant is responsible for any-
thing it produces, whether it is its own statement
or the statement of others, if it gives them out, if

it makes them its own, without reasonable ground
for believing them to be true. In this letter, the

horticultural commissioner says it is proven be-

yond a doubt—that is going very far; that is

about the most positive assertion that can be
made; when a thing is proven beyond any doubt
it is as near absolute proof as anything is capable

of being proved—^he says, it is proven beyond any
doubt that this district is well adapted for the

commercial growing of these deciduous fruits, like

pears, peaches, olives, cherries, plums, figs and the

like, deciduous fruits are those produced on trees

which shed their leaves every year, apples, pears,

peaches, plums, cherries, apricots and tli(^ like.

And in other places are similar statements."

On page 6 of the pamphlet appears the letter of the

horticultural conmiissioner referred to in the above

instruction. The letter says that the land in the dis-

trict is well adapted for the commercial growing of
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apples, pears, peaches, olives, cherries, grapes, phims,

figs and berries. Whereas from the above instruction

told the jury might have received the impression that

the letter said that the land was "specially adapted for

the raising of fruit commercially/' Also we feel that

the Court erred in singling out and confining the jury

to this ])it of testimony. On pages 7 and 9 we find the

following statements which we think this Court also

should have brought to the attention of the jury:

"Though the soil conditions in California vary
greatly in different districts, the soil in the Rio
Linda district is very uniform. The surface of
the land looks almost level to the eye, though
actually it has gently rolling slopes and undula-
tions which natui'ally assist in drainage and irri-

gation.

"The top soil, generally speaking, is what is

known in California as a sandy loam. This top
soil varies in depth, is a friable soil and variously

adapted to the difi'erent fruit trees and vines. The
sub-soil is a closely packed clay, varying in depth,

texture and character. With reference to this

clay subsoil the United States Government soil

reports show that the majority of the lands in the
Sacramento and San Joaquin Valleys are under-
laid with a hard clay stratum commonly known as

hard pan, and yet it is considered by all that in

these two famous valleys are located the best and
largest fruit orchards in the world.

"The answer as to the soil conditions in the Rio
Linda district is your personal inspection of the

70,000 thrifty fruit trees and grape vines now
growing on the lands sold by this company at Rio
Linda in the past ten years. These 70,0(X) trees

and vines means an average planting of 7,000 each
year."

Page 7 of Pamphlet.

"The Range of products grown in the Sacra-
mento Valley embraces practically every crop
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known to temperate and semi-tropic climates. The
largest and the finest lemon orchard in the world
is here. The largest prune orchard in the world
is here. The largest pear orchard in the world is

here. These facts illustrate the wonderful ca-

pacity for production of Sacramento Valley soil

and climate. All kinds of fruits are grow^n. A
single county boasts 10,000 acres of canning
peaches; one small town of less than a thousand
inhabitants boasts of fresh fruit shipments aggre-
gating from 2,500 to 3,200 carloads per year.

^'The Rio Linda Poultry and Orchard District

is in the center of the county and has proven itself

well adapted to the growing of most all fruits,

such as peaches, pears, olives, apricots, prunes,
plums, figs, nectarines, cherries and the various
kinds of grapes, as well as almonds, which are all

successfully raised by our people. Citrus fruits,

such as lemons, oranges and grapefruit are grown
in the family orchards.

^'It is well for the new owner to arrange for the

planting of a family orchard consisting of only a

few trees of each kind or variety of fruit for

personal use. The balance of the acreage we
recommend be planted to one particular kind of

fruit, to be decided upon after consultation with

our horticultural advisor, and preferred by the

purchaser.''

Page 9 of Pamphlet.

Among the definitions given by Webster's dictionary

for the word various are: different; several; diversi-

fied. Taking the above pamphlet as a whole we feel

that the impression conveyed by it in regard to the

kinds of fruit that might be raised is that differc^nt

parts of the district were adapted to different kinds

of fruit and that the horticultural advisor should be

consulted to find out what particular kind was best

suited to the land purchased. We feel that the Court
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in singling out in his instructions one portion of the

pamphlet gave the jury the impression that the

pamphlet said the whole district was adapted to all

kinds of fruit, when as a fact, as we have above

pointed out the pamiDhlet says the district is variously

adapted.

VIII.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
TESTIMONY OF THE WITNESSES DAVIS AND TWINING.

In this respect counsel feel that tlu* Court over-

emphasized the importance of the testimony of Davis

by quoting from it extensively and by refraining to a

considerable extent in quoting from the testimony of

Twining, a witness for defendant. Comments on the

testimony of Davis, Twining and Jarvis could not do

otherwise than impress the jury that the testimony of

the plaintiff ^s witness, Davis, was to be favored, and

that of the appellant's witnesses. Twining and Jarvis,

should be discredited. For instance on page 121 of

the Transcript he refers to the calling of the witnesses

by saying:

'*Tlien he introduced Mr. Davis who tells you.

from his learning and ability as an agricultural

specialist and his practical experience that that

land is not adapted to the commercial raising of

fruit * * *."

On page 124 the Court refers to Mr. Davis as: ''The

expert of the plaintiff."

At the bottom of page 123 the following language

is used:
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"Mr. Jarvis and the chemist have testified that
if the land is blasted in their opinion it will pro-
duce fruit commercially; moreover that on like

lands, on hardpan lands throughout the neighbor-
ing district, throughout the Sacramento Valley
and other valleys these deciduous fruits are grown
commercially on like land with no greater depth
of soil ; whether the hardpan is of the same quali-

ty or the same depth, whether the evidence shows
that, whether the witnesses have sufficient knowl-
edge to speak with reference to that, that is a
matter for determination by the jury.

??

IX.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
EVIDENCE PRODUCED BY DEFENDANT AS TO COM-
MERCIAL PRODUCTION OF FRUIT.

In this regard the Court gave but passing notice to

the testimony of defendant's witnesses, Posehn, Hagel

and Morley, to the eifect that the land in question was

good fruit land. This probably caused the jury to

disregard to a large extent such evidence because

juries are sensitive to the Court's opinion.

"The jury is naturally sensitive to the Court's
expression of opinion concerning the issues of

fact in anv case (Starr v. United States, 153 U.
S. 614, 625, 626; 14 Sup. Ct. 919, 923 (38 L. Ed.

841)) ; and while it is true that ordinarily in the

Federal Courts a trial judge's expression of opin-

ion upon the facts is not reviewable upon error,

^Yet,' as Mr. Chief Justice Fuller said in that

case when reversing the judgment for error in

the charge, ^But he should take care to separate

the law from the facts, and to have the latter in

unequivocal terms to the jury as their true and
peculiar province.' "

Sandals v. United States, 213 F. and 569-576.
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As stated before the Court gives but passing men-

tion to witnesses for the defendant who testify as to

the commercial production of fruit and he does not at

all elaborate upon their testimony. For instance,

Unsworth testified he sold fniit raised on his place

(see page 43 of Transcript) ; Turkleson testified he

had forty acres and two thousand trees and got good

crops (see page 46 of Transcript) ; Morley testified his

place produced conmiercially. (Page 50 of Tran-

script.)

X.

THE COURT ERRED IN INSTRUCTING THE JURY
ON BLASTING AS FOLLOWS:

"Twining tells you that this land is deep enough,
the soil is deep enough, that this hard pan can be
broken through with blasting, and it will cost only
something, I think, $20 to $35 an acre. Twining
said that blasting can be done through the hard
pan, that it is not too deep for that, or rather
that while it is stratified you can blow through
the upper part, or just below the upper or hard
part, and that below it is softer and that with
irrigation and water it will disintegrate, afford

drainage and conserve the moisture. Jarvis testi-

fied to something of that nature. One witness for

the defendant, I cannot remember which one, I
think it was Jai^is or Twining perhaps, about
the cost of blasting at $25 to $30 to $35 an acre.

Do either counsel remember who fixed that price ?

Mr. BrTLEE. Mr. Twining.
The Court. Counsel says Twining and that is

right. It is to be observed, gentlemen of the jury,

that nowhere in the defendant's literature nor by
its agents do they represent that the land—if I

remember the testimony of the agents right, the

book, the company's book, which contains its rep-
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resentations, does not advise any purchaser that

he will have to blast; it does point out to them
the advantage that they will have no expense in

removing stumps or stones to clear the land; they
will have to irrigate, and it speaks of hard pan
as somewhere under the surface, not saying how
far, like hard pan elsewhere, but it does not tell

them that they will have to blast. Whether that

was fair dealing is a matter for your considera-

tion." (Transcript page 125.)

We again feel that the Court erred in calling the

attention of the jury to this single feature regarding

blasting. As shown by the above quotation from the

pamphlet prospective purchasers were informed that

the soil was underlaid with hard pan. While it is true

that blasting is not mentioned in the pamphlet, never-

theless, there was a conflict of testimony as to whether

blasting is necessary. The latter part of the above

instruction strongly emphasizes that blasting was nec-

essary in order to raise fniit.

These instructions were erroneous for the reason

already discussed that the complaint does not allege

that the appellant ever made any representation that

the lands purchased by this appellee were adapted to

the commercial production of fruit. The following

appears in the pamphlet:

"Our people have planted a variety of fruit

trees under varying conditions. Many of these

orchards are now in full bearing. As a result we
know what fruits are best adapted to our various

tracts of land, as well as the district as a whole. ?>

The appellee's case is primarily based upon the

representations in the pamphlet. This statement in

the pamphlet directly contradicts the allegation of the

complaint

:
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"That all of the land was rich and fertile and
was capable of producing all sorts of farm crops
and products": and "That all of said land was
perfectly adapted to the raising of fruit of all

kinds and was capable of producing large quanti-
ties of fruit of the finest quality."

(Exhibit No. 2, page 30.)

XL
THE COURT ERRED IN INSTRUCTING THE JURY ON THE

TESTIMONY OF THE WITNESS BUSH AS FOLLOWS:

"On the other hand, the defendant produces two
experts, Verner an.d Bush, who testify that the
land was worth $350 an acre. I think it was Mr.
Bush that said he arrived at that figiire because
the defendant was selling it at that. Well, that is

not the test, gentlemen of the jury. If the de-
fendant by false representations could sell its land
in the east at $350 an acre or anywhere else, that
is no criterion by which to judge the real market
value of the land, because ])y deception it could
be sold for that that does not fix the just market
value—of course I am not saying that it did; that

is for you to say, whether it was deceptive or
false.'' (Transcript page 129.)

Syl. : "In determining questions of value and
damages, it is proper for the jury to consider the

evidence of actual sales of other lands at or about
the time of the taking by the railroad company
of the plaintiff's land, provided such lands were
of the same general character, similar in situation,

and located in the immediate vicinity as those of

the plaintiff."

Saflin V, Chicago, W, & W. R, Co,, 33 Fed. 416.

Syl.: "The value of real property, relative to

question whether the rent fixed by the court as

reasonable affords the landlord fair compensation
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for its use, is shown by the price at which prop-
erty of similar character is bought and sold in the
open market, and other criteria are used only
w^iere such sales cannot be shown."

Maitland v. Kerrigan, 187 N. Y. Supp. 495.

Syl. : "A railway company having purchased an
undivided half interest in real estate at a specified
price, under circumstances which show that the
purchase was made without compulsion and not
by way of compromise, evidence thereof is ad-
missible for the purpose of ascertaining the mar-
ket value of the remaining undivided half of the
same property in a proceeding instituted by the
company for its condemnation."

Seabord Air Line By. v. Chamhlin, et al., 60

S. E. 727.

See, also,

Snyder v. United States, 138 Fed. 535.

XII.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF LIMITATIONS, AND, IN REFUSING TO
INSTRUCT THE JURY ON THAT SUBJECT AS REQUESTED
BY DEFENDANT.

Appellee proposed the following instruction on the

subject of the statute of limitations:

"Defendant's Instruction No. 17. You are in-

structed that in an action for relief on the ground
of fraud, such as this case, the plaintiff must
show that the fraud occurred within three years
of the commencement of his action for relief or

if his action was commenced more than three

years after the fraud occurred, then he must show,

in order to maintain his suit, that he did not dis-

cover he had been defrauded until a date within
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thi^ee years of the time he commenced his action.

"With regard to this discovery of the facts con-
stituting the aheged fraud, you are histructed that
the plaintiff will be presumed to have known
whatever with reasonable diligence he might have
ascertained concerning the fraud of which he com-
plains.

"You are instructed that the evidence shows
that the alleged fraud was committed more than
three years prior to the filing of the action, and
your verdict must be in favor of the defendant,
unless the plaintiif has proven by a preponder-
ance of the evidence ])oth that he did not discover
the alleged fraud within the period of three years
])efore he filed his action, and that he could not
have discovered it bv the exercise of reasonable
diligence, three years before he commenced this

suit. He was not pennitted to remain inactive
after the transaction was comx)leted, but it was
his duty to exercise reasonable diligence to ascer-

tain the truth of the facts alleged to have been
represented to him. He is not excused from the

making of such discovery even if the plaintiff in

such action remains silent. A claim by the plain-

tiff of ignorance at one time of the alleged fraud
and of knowledge at a time within three years of

the commencement of his action is not sufficient;

a party seeking to avoid the bar of the statute of

limitations in a suit upon fraud must show by a
preponderance of the evidence not only that he
was ignorant of the fraud up to a date within
three vears of the commencement of his action,

but also that he had used due diligence to detect

the fraud after it occurred and could not do so.

If fraud occurred in this case it was complete

when plaintiff contracted with defendant to buy
land. Plaintiff commenced his action on the 16th

day of August, 1927; his contract mth the de-

fendant for the purchase of its land was made in

August, 1923. If you believe from a preponder-

ance of the evidence that the defendant committed

a fraud upon plaintiff in the making of this con-
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tract, then before you can find a verdict in Iiis

favor, you must also believe from a preponder-
ance of the evidence that he neither knew of the
fraud nor could with reasonable diligence have
discovered the fraud before a date three years
prior to the commencement of his action, that is

before the 16th day of August, 1924. If you be-
lieve from a preponderance of the evidence that
plaintiff either knew of the facts constituting the
alleged fraud before August 16th, 1924, or by rea-
sonable diligence and inquiry could have learned
these facts before that date, your verdict must be
for the defendant."

The Court refused this instruction and instead in-

structed the jury in the following language:

"Then when you determine the value there is

still one more aspect of the case, and that is this

:

Has the plaintiff brought the suit in time^ The
law is that one defrauded, as the plaintiff says he
was, must bring his suit within three years after

he discovers the fact that he has been defrauded

—

not from the time, three years, that he was actu-

ally defrauded. If the plaintiff has not done that

he is not entitled to recover. A defendant has the

right to insist that a man with a lawsuit must
bring it within a reasonable time, not to keep it

hanging in the air, hanging fire you might say for

an indefinite number of years and bring it on
later when witnesses may have disappeared and
proof made difficult to obtain. So the law says in

this case that he must have brought it within

three years of the time that he discovered that he

was defrauded; not three years from the time he

was defrauded, but after he discovered the fact

that he was defrauded, namely, that the land was
not well adapted to commercial raising of fruit

or not worth $350 an acre. He bought the land

in August, 1923; the suit was commenced August
15, 1927. If he had not discovered the fact before

August 15, 1924, one year after he bought it, his

suit is in time, because it was three years after
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that that the suit was brought. It is for you to

say whether he has brought it in time, whether he
had discovered the fact that he had been de-

frauded before August 15, 1924.

"Did he discover it? He tells you that he dis-

covered hard])an but he also tells you he did not

know what that meant, and he tells you Avhat the

company's agents told him, that it was beneficial

rather than injurious; he says his theory is that

it disarmed him and he did not exercise any dili-

gence to examine the property; he proceeded to

plant trees, they did very well for a year or two
and finallv in 1925, 1926 and 1927 they began to

die, and then my suspicions WTre aroused and I

pursued my inquiry until I found out that I had
been cheated. The fact that land is adapted to

growing fruit in commercial quantity is not ap-
parent to the average man by looking at it or by
digging in it or by discovering where hardpan lies.

Remember a party may be entitled to put the

thing to a practical test. The books tell him that

it will take five to sevc^n years to bring the or-

chard to commercial bearing. Ask yourself
whether he should have made himself acquainted
with the fact rather than wait the time mentioned
in the book. Would a reasonable man be held at

fault if he tries to test it out and plants trees and
waits to see if in five to seven years they would
produce commercially? The plaintiff did plant

trees the first vear he was there and the second
year and the third year and they did not begin to

die imtil 1927. So taking all the facts and circum-
stances together, ask yourself whether the plain-

tiff ought to have known before August 15, 1924,

that he had been cheated, deceived. If you find

by the greater weight of the evidence and in-

ferences from the circumstances that he should

not have, then his suit is brought in time and he
is entitled to recover if he has proven the other

elements of the case as I have stated them to you.'^

(Transcript page 139.)
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In the brief filed in the appeal of Sacramento Sub-

urban Fruit Lands Company, a corporation, v, Walter

A, Melin, No. 5671, heretofore mentioned, we have

cited and discussed the authorities upon the subject of

discovery and the duty of a party claiming to have

been defrauded to exercise reasonable diligence to

discover ^vhether or not he had been defrauded. This

rule must be distinguished from the rule relative to

the right of a party to rely upon a representation

without making any investigation. The fundamental

error particularly involved in this instruction is that

such distinction has been ignored. The authorities

referred to and which sustain the rule have already

been cited. In this case there is an absolute w^ant of

showing of any diligence on the part of the appellee.

This is not a concealed fraud. The representations

related to matters equally within the knowledge of

both parties.

The rule is succinctly declared in Montgomery v.

Peterson, 27 Cal. App. 665, to be that under the cases

in this state it is not enough to assert that the dis-

covery was not sooner made. It must appear that it

could not have been made by the exercise of reasonable

diligence; and all that reasonable diligence would have

disclosed appellee is presumed to have kno^^^l, means

of knowledge in such a case being the equivalent of

the knowledge which it would have produced.

Now this appellee claims to have purchased pur-

suant to several misrepresentations. If he learned, or

if by exercising reasonable diligence he could have

learned, that any one of the misrepresentations were

false the statute bars recoverv.
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False in one, false in all, is the mile.

Gratz V. ScJiurer, 25 Cal. App. 122.

If by the exercise of reasonable diligence appellee

conld have discovered that the representation as to

value was false he cannot recover. It would seem that

the decision of the Supreme Court of California in

Johnston r. Kitchen, 265 Pacific 941, disposes of this

point. As the Court said in that case,

'^What secret, may we ask, that could be sup-
pressed, that would or could affect the value of a
commercial city lot, the title to which is a public
recoi'd, and its value an open matter of investiga-

tion to the entire public? We know of none, and
think in a practical sense none can exist."

Appellee settled in a colony in which there was

activitv in land sales. Tracts identical with his had

been and were being bought and sold. He was near a

populous city and to say that he could, or did close

his eyes and his ears to all matters pertaining to

market value is ridiculous. On the contrary if the

land is of the character alleged in the complaint and

described in the evidence, to-wit: "Not at all adapted

to the growing of fruit trees or (iny farm crops or

products/' it must have been apparent to the appellee

that it could not be worth $300.00 an acre, but as he

alleges, would only be worth $15.00 per acre. If he

purchased the land under the belief as to the lands

of the district being adapted to the commercial pro-

duction of fruit he was put upon notice when upon his

arrival he did not find any orchards growing upon the

class of land that he purchased.
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Again, if he purchased under the representation

that the land was entirely free from all conditions and

things injurious and harmful to the growth of fruit

trees, he was put upon notice when he discovered the

hardpan. In this respect he says: "I don't think it

occurred to me at that time that the land would not

grow fruit trees."

In the spring of 1924 he discussed the matter with

Mr. McNaughton who explained to him that hardpan

contained some things that were beneficial to fruit

trees, such as lime.

He planted some 50 trees in 1924, but he did not

lose any until 1926. Now comes the strange feature

of this testimony; he says (Transcript, page 39) :

^^I first suspected I had been defrauded in the
fall of 1925. I noticed that things did not ^ti*ow

just right, and I asked the county agent what
fruits I had better set out, and he told me I did
not have walnut land, or cherry land, or pear land,

but I niight raise some shallow-rooted crops.''

After receiving this information in 1925 he pro-

ceeded to plant his trees. How does this story con-

trast with his claim that he was induced to purchase

these lands because of the representation that ^^they

were rich and fertile and would produce all sorts of

farm crops and produce, and fruit of all kinds in large

quantities and of the finest quality?" How can this

appellee recover from this appellant because he pro-

ceeded to plant trees and care for them in the face

of the knowledge that he received from the county

agent? There is no explanation as to what made him

suspect in 1925 that he had been defrauded.
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As the evidence shows, there is a large area of land

in the Rio Linda colony similar to that purchased by

appellee; also, that numerous tracts had been pre-

viously planted to trees. Is it not strange that, if the

character of the soil was such that the trees on the

lands of appellee ^vore lost that the same condition did

not exist elsewhere in the colonv? Is it not fair to

assume that if these lands of the Rio Linda Colony,

this large area of land sold many years before ap-

pellee purchased and on which orchards had been

planted, were not adaptable to successful cultivation

of fruit that evidence of such fact did not exist on

every hand? Can tlu^ Court assume that with the

existence of any diligence whatever that appellee could

have not discovered this fact? Either the case of

plaintiff is not founded in fact, or if founded in fact,

he knew from the very l)eginning that the land was

not as represented, especially that he had paid more

than twenty times its value.

If the testimony of the appellee is to be accepted

then the picture he had in his mind was that painted

by the agents of the appellant. If all that he says

is time, then it must be admitted, that it was ob\dous

to him w^hen he arrived in California that some of the

things were untrue. And is it not singular that he,

with many others who have sued this company, should

approximately at the same time, regardless of the

length of time they had been in possession and the

manner in which they had cultivated the property,

suddenly discover that they had been defrauded? This

appellee could not truthfully allege any facts w-hich

would excuse his failure to discover the alleged fraud.
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The instruction of the Court above mentioned does

not conform to the rule declared by the decisions of

the United States Supreme Court and the Courts of

California. The Court instructs the jury that the

jjlaintiff was only required to bring the action ^^ after

he discovered the fact that he was defrauded, namely:

that the land was not well adapted to the commercial

raising of fruit or not worth $350.00 an acre.'' The

Court says: ^^ Remember a party may be entitled to

put the thing to a practical test.'' There is no law

supporting such a rule. Under such a rule the statute

would not run until he had made a practical test. The

Court says to the jurv^: ^^Ask yourself whether he

should have made himself acquainted with the fact

rather than wait seven years to bring an orchard to

commercial bearing.'' This whole charge is in conflict

with the rule announced in the cases cited. It ex-

cludes the proposition that there was a duty imposed

upon the appellee mth reference to the representation

as to value. The instruction does not discuss this

phase of the case. There is only one reference to the

question of value. This instruction is also argumenta-

tive and excuses the laches of the appellee.

XIII.

THE COURT ERRED IN REFUSING INSTRUCTION
NUMBER SIX PROPOSED BY THE APPEAL.

It appears on page 110 of the Transcript, and is as

follows

:

^^You are instructed that plaintiff cannot re-

cover in this action unless he was deceived by the
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alleged representations, for if the means of knowl-
edge are at hand, equally available to all parties,

and the subject of purchase is alike open to their

inspection, if the purchaser does not avail himself
of these means and opportunities, he will not be
heard to say that he has been deceived, unless he
was induced by trick or misrepresentation of de-

fendant not to make such inspection/'

Tlie rule upon this subject stated in the case of

Scliappiro v, Goldberg^ 192 IT. S. 241-2, is as follows:

**When the means of knowledge are open and
at hand and furnished to the purchaser or his

agent, and no effort is made to prevent the party
from using them, and especially where the pur-
chaser undertakes examination for himself he will

not be heard to sav that he has been deceived to

his injury by a misrepresentation of the vendor."

The facts invoking the application of this rule ap-

pear in the testimony of the appellee ; means of knowl-

edge as to character, fertility and adai)tability of the

soil were open to appellee. Second, no effort was made

to prevent him from resorting to any source of in-

fomiation.

He made an individual investigation and consulted

third parties. He made an examination for himself.

Other cases on this subject are cited in the brief on

the Walter A. Milen, case now pending before this

Court. The same rule is declared in Oppenheimer v,

CUmie, 142 Cal. 319.

The charge of the Court as a whole was prejudicial

to the appellant.

The rule covering the instructions of juries as stated

in Wallace v, U, S,, 291 Fed. 973, is as follows:
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^^We understand the natural effect of the de-

cisions to be^ that while under proper conditions,

the judge may express his opinions and the rea-

sons for them, and discuss the testimony, his

charge must remain upon the whole impartial, dis-

passionate and judicial, and must not be argu-
mentative to a degree which makes it character-

istically an act of advocac3^''

Mention has been made of several features of the

charge sustaining this criticism. Listening to the

charge on a whole the jury could not draw any other

deduction than that the Court favored a recovery by

the appellee. Some of the witnesses of the appellee

WTre favorably referred to, while witnesses of the

appellant upon the same subject were unfavorably

mentioned. The failure of the appellee to discover the

fraud is excused but the most striking feature of the

charge is the absence of any reference to the letter of

the appellee introduced in evidence, Exhibit No. 7, and

which reads as follows:

^^Rio Linda, June 22, 1925.

To Whom it May Concern: I would like to

write a few lines in regard to the Sacramento
Suburban Fruit Lands Company and their project

here at Rio Linda. Having lived in the east neai^-

ly all my life as a farmer, and then moving here
in this colony, I know the conditions of farmers
there and have also learned something here. I

think if the people knew of the opportunities this

county are offering they would soon be sold out of

land. One of the dift'erences between this com-
panv and some others is that when we buv of them
we have only just started to deal with them. They
stay with us and help us along in every way they
can ; keep in touch with us all the time. Then there

is Mr. Lyding one of the best poultry men in Cali-

fornia. He is working with us and for us at all
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times, and his services are free. Also the co-

operative warehouse and the egg association, just

take our eggs there and they take care of them,
mail us a check oilce a week. AVhy, my weekly
checks are larger than mv monthlv checks back
east and with half the work.
Most of the people who have been here a year

or more are adding on to their poultry houses.

That's a good sign of what they think. One thing
I do know, if they can make money an}^vhere
with chickens, we can here. And then getting

away from the long, cold winters is another nice

thing; also the fruit. 1 never saw a place w^here

we could raise such a variety of fruit. Almost
everything does fine here.

No, I don't want to go back east to live.

Rio iJnda is good enough for me.
Yours verv trulv,

R.'B. Loucks.''

This letter was written long after the arrival of the

purchaser. Attention is specially directed to the para-

graph of the letter wherein he says:

'^And then getting away from the long, cold

winter is another nice thing; also, the fruit. I

never saw a place where we could raise such a

variety of fruit. Almost everything does fine

here."

Of course, it will be said that this letter was written

before the fraud was discovered. This does not an-

swer the proposition that after having been in the

colony for nearly two years and having been thorough-

ly acquainted with it, the appellee writes this letter.

Why did not the Court make some reference to this

most significant testimony? No comment is made upon

the act of the appellee in making the representations

contained in this letter relative to fruit and then suing
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to recover from the appellant on the theory that such

a representation is false.

Moreover, the Court made no reference to the fact

that even after the alleged discovery of the fraud in

1927, he did not go to the company, nor retract a

single statement contained in the letter.

The Court defends the appellee throughout the

charge. There is no suggestion that as a farmer he

should have looked into soil conditions, or that it would

be reasonable to assume that he investigated values.

No emphasis was placed upon his investigation.

Why was no reference made to this letter? Juries

naturally pay great attention to any suggestion from

the Court. The charge of the Court as a whole was an

argument in favor of the appellant and did not fairly

cover all of the testimony upon the subjects mentioned

therein. The inconsistent and unexplained conduct

of the appellee was not mentioned; but when it came

to the appellant many things unfavorable to it were

said; for instance on page 127 of the Transcript, the

Court said:

"It is a poor policy; it is not a good policy for

the state. California and its resources are great

enough to secure honesty and honest bargaining

anywhere without there being misrepresentation

in order to enable people to sell land. It is not a

question whether the defendant made anything.

Even if it lost money on the whole project it can-

not recuperate its finances by inducing someone

to enter into a bargain by false representations/^

Was this statement fair to the appellant 1 Does this

statement meet the test that the charge must remain

upon the whole "impartial, dispassionate and judicial,
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and must not be argumentative to a degree which

makes it characteristically an act of advocacy."

We respectfully invite a careful consideration of the

Court's charge from the standpoint of this assignment

of error bearing in mind that a mere indication, hint,

or suggestion as to the attitude of the Court usually

controls the verdict.

XIV.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
EVIDENCE OF REPRESENTATIONS OF VALUE OF THE
LAND ALLEGED TO HAVE BEEN MADE BY DEFENDANT,
AND IN REFUSING TO INSTRUCT THE JURY ON THAT
SUBJECT AS REQUESTED BY DEFENDANT.

It would appear that such rey)resentations are mere

matters of opinion:

"It is apparent to us that the matters alleged as

constituting the fraud were matters of opinion
rather than fact. It was certainlv a matter of

opinion when the plaintiff stated that the land was
the best ranch in lone Valley and was rich and
productive and would produce 50 bushels of wheat
to the acre; that a portion was good alfalfa land;

that another portion was rich in mineral deposits:

and the other matters alleged can well be classed

under the head of matters of opinion rather than
a false representation of facts. There is no aver-

ment which excludes the idea of personal inspec-

tion by the purchaser."

Bendell v, Scott, 70 Cal. 514.

"In Andrus v. St. Louis S. & R. Co., 130 U. S.

643, 9 Sup. Ct. 654, 32 L. Ed. 1054, the court had
under consideration an action based on fraud and
deceit in the sale and purchase of a lot in Lead-
ville, Colo. Plaintiff there contended that defend-

ant made fraudulent representations to him con-
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cerning the title and possession of the lot in ques-
tion. Justice Field, speaking for the court said:

" ^The law does not afford relief to one who
suffers b,y not using the ordinary means of in-

formation, whether his neglect be attributable to

indiffc^rence or credulity; nor will industrious
activity in other directions, to the neglect of such
means, be of any avail.'

"

In Parker v. Monlton, 114 Mass. 99, 19 Am. Rep.

315, the Court said:

"The affirmations, here set forth as between
buyer and seller, it has been repeatedly decided,

will not support an action, although the defend-
ant knew them to be false when made. They con-

cern the value of the land or its condition and
adaption to particular uses, w^hich are only mat-
ters of opinion and estimate, as to which men may
differ. To such representations the maxim V.aveat

emptor' applies. The buyer is not excused from
an examination, unless he be fraudulently induced
to forbear inquiries which he would otherwise

have made."

In Ellis V. AndreAVS, 56 N. Y. 83, 15 Am. Rep. 379,

the Court said

:

"Upon the question of value, the purchaser must
rely upon his own judgment; and it is his folly

to rely upon the representations of the vendor in

that respect. * ^ * In Van Epps v. Harrison, 5

Hill. 63 (40 Am. Dec. 314), it is stated as un-

doubted law that an action will not lie by a pur-

chaser against a vendor upon false and fraudu-

lent statements of the value of the property sold,

made while negotiating the sale. This was con-

curred in by the entire court."

Kimber v. Young, 137 Fed. 744, 70 C. C. A. 178

(Colorado case), is well reasoned, and discusses the
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same question now under consideration. The Court

says:

^'Positive statements as to value are generally

mere expressions of opinion and as such cannot
support an action of deceit/'

The Court further says, quoting from Kimhall v.

Bangs, 144 Mass. 321, 11 N. E. 113:

**Tlic law recognizes the fact tlmt men will

naturally overstate the value and (jualities of the

articles which thev have to sell. All men know
ft

this, and a buyer has no right to rely upon such
statements.''

Everist r. Drake, 143 Pacific Reporter, page

814.

*^]\Iisrepresentations as to value cannot ordi-

narily constitute fraud because they are generally

to be regarded as mere ex])ressions of opinion or
^trader's' talk involving a matter of judgment and
estimation as to which men may differ. It has
been held that such representations may under
certain circumstances be nonactionable even when
made with intent to deceive and with knowledge of
their falsitv, and a fortiori thev are not actionable
where made in honest ignorance."

26 Corpus Juris, page 1215.

'^Rex^resentations of value are generally re-

garded as mere opinions, or seller's statements,
and, when such is the case, are held not to con-

stitute fraud; though they may operate to defeat
an action for specific performance.''

12 Ruling Case Law, page 279-80.

'^If the purchaser investigates for himself and
nothing is done to prevent his investigation from
being as full as he chooses he cannot say that he
relied on the vendor's representations."

Farrar v, ClmrchUl, 135 U. S. 615.
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Under the rule laid down in the above authorities

we feel that the Court erred in refusing to give the

following instruction proposed by defendant:

*'You are instructed that a representation wliich

merely amounts to a statement of opinion, judg-
ment, probability, or expectation, or is vague and
indefinite in its terms, or is merely a loose, con-
jectural, or exaggerated statement cannot be made
the ])asis of an action for deceit, though it may
not be true, for a party is not justified in placing
reliance upon such statement or representation."

(Page 69 of Transcript.)

For the foregoing reasons appellant respectfully

submits that the judgment should be reversed.

Respectfully submitted,

Butler, Van Dyke & Desmoxd,

Ajrthfr C. Huston,

Attorneys for Appellant,




